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I. INTRODUCTION 

The latest statistics from the National Highway Safety Administration (NTHS) shows a

marked increase in traffic fatalities since the COVID-19 pandemic.1 Due to their great weight

and size, commercial motor vehicles (CMVs) have played a large role such fatalities.2

Practitioners often mistakenly believe that the rules which govern liability in traditional motor

vehicle collisions also have application in CMV collisions. Though true to some extent, it is

critical for practitioners to appreciate that commercial motor carrying is an industrial activity

conducted on public property, and thus subject to pervasive safety regulation and oversight.3

Knowledge of these regulations, and the legal duties and obligations they impose, is often key to

the successful prosecution or defense of any dispute following a CMV collision.    

II. T H E  ERIE   DOCTRINE AND COMMERCIAL MOTOR CARRIER
SAFETY REGULATIONS 

Understanding the nuance between federal regulations and state tort law is necessary to

effectively litigate commercial motor vehicle disputes. The first step is understanding the scope

and purpose of the applicable federal regulations. In the 1930’s Congress began regulating the

trucking industry through the Bureau of Motor Carriers, part of the Interstate Commerce

Commission (ICC).4 Congress eventually established the Federal Motor Carrier Safety

1



Administration (FMCSA) as a separate agency within the Department of Transportation (DOT)

in order to promote the “furtherance of the highest degree of safety in motor carrier

transportation.”5 Congress required the DOT Secretary to “prescribe minimum safety standards

for commercial motor vehicles”6 and mandated that all state regulations effecting motor carrier

safety be submitted to the Secretary of Transportation for review.7 The DOT Secretary is vested

with authority to preempt or void the application or any law or motor carrier regulation which is

“less stringent” than federal regulations, or which creates an “unreasonable burden” on interstate

commerce.8 Congress has also pushed the states to adopt lock-step regulations by granting the

DOT Secretary authority to withhold federal funds from non-compliant states.9 

The states play a critical role in the enforcement of commercial motor vehicle safety

because local and state police are the ones responding to accidents and doing the on-the-ground

enforcement. Pursuant to Erie R. Co. v. Tompkins, the states are also the one who determine the

metes and bounds of tort  liability.10 State law governs even if the matter is removed to federal

court, as there is no federal common law11 and courts sitting in diversity are bound to “apply the

law of the state in which the court sits.”12 Thus, how [or whether] motor carriers and drivers are

held responsible in tort is determined by the Illinois General Assembly and Illinois Supreme

Court. 

Illinois has adopted the Federal Motor Carrier Safety Regulations (FMCSR) into its

vehicle code, a violation of which is a felony offense.13 The Illinois Supreme Court has

recognized that these regulations were adopted “in order to make the roadways of Illinois

safer.”14 The General Assembly has also enacted the Illinois Commercial Transportation Law15,

whose stated purpose is “to actively supervise and regulate commercial transportation of persons

and property within this state.”16 Because these regulations promote public health and safety,
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they set the standard of care required of drivers and motor carriers and a violation thereof

constitutes prima facie evidence of negligence.17 From a practitioner’s point-of-view succinctly

advocating for the application of state law allows for a proper analytical lens to be applied, in

either state or federal court. 

III. MOTOR CARRIERS ARE RESPONSIBLE TO THE MOTORING
PUBLIC FOR THEIR DRIVERS AND EQUIPMENT. 

Before the advent of the automobile Illinois held railroads and other corporations holding

public licenses responsible for injury to the public, even if the company placed the job “in the

hands of another.”18 This doctrine is known as the public franchise rule, which the Illinois

Supreme Court has explicitly adopted and applied to commercial motor carrying.19 This adoption

recognizes that commercial motor carrying is subject to significant regulation20 and licensure

requirements.21 In Schedler v. Rowley Interstate Transp. Co., the defendant urged that its driver

was a contractor engaged in a frolic at the time of the collision, and thus not serving its business

interests. The appellate court ruled in favor of the trucking company on this basis, but the

Supreme Court reversed.22 

The Supreme Court in Schedler examined the impact of the adoption of motor carrier

safety regulations upon tort liability and held that motor carrier safety regulations did not replace

the public franchise rule, but instead eliminated traditional scope of agency defenses.23 The

Supreme Court later reaffirmed this position in Kreider Truck Serv., Inc. v. Augustine, holding

that “[T]he public franchise doctrine, as stated in section 428 of the Restatement (Second) of

Torts (1965) applies to motor carriers”.24 The Illinois General Assembly has likewise declared

“[T]he policy of the State of Illinois to actively supervise and regulate commercial transportation

of persons and property within this state.”25 As part of this policy the General Assembly has
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mandated that motor carriers “[E]xercise full direction and control of all equipment and

personnel used in its operations.”26 This type of liability is often called “logo liability”27 because

the outside of trucks must be marked with the operating carrier’s name and USDOT

identification number.28 But it is neither federal law nor the affixing of a name or logo on the side

of a truck which makes a carrier liable for negligent operation or maintenance, but rather it is

Illinois law which holds motor carriers responsible in tort to members of the general public. 

IV. OVERSIGHT OF DRIVERS, SCHEDULES, AND FATIGUE. 

Oversight and safety are the cornerstones of the FMCSR. The regulations apply to all

employees, employers, and commercial motor vehicles 29, which terms are broadly defined.30

Carriers and drivers are required to have knowledge of, and to comply with, these regulations.31

It is also prohibited for any “person” to aid, abet, or encourage a violation32, and it is specifically

prohibited for a broker33, freight forwarder34, shipper, receiver, or transportation intermediary to

engage in “the coercion of drivers” to violate safety regulations.35 Carriers must also prohibit

texting and the use of handheld and electronic devices by drivers36, assure that drivers are

properly qualified,37 and not impaired through fatigue or illness.38 All schedules must conform

with speed limits39 and trips of certain length are presumed incapable of accomplishment within

speed limit and hours of service limitations.40 All of the foregoing is an attempt to militate

against the pressure attendant to meeting tight delivery schedules. Though laudatory, the

FMCSR’s “safety first” regime is often at odds with business reality.  

Because of the long hours spent on the road, and driving at odd hours in order to avoid

traffic and meet delivery deadlines, fatigue is one of the leading causes of commercial motor

vehicle collisions.41 Medical studies have confirmed sleep-related fatigue to the impairment of
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driving skills including poor judgment, slowed reaction times, decreased awareness and

increased distractibility.42 To mitigate the effects of fatigue the FMCSA has promulgated

maximum hours of service regulations43 which regulations limit the number of hours a

commercial driver may drive, or be on duty, on both a daily and weekly basis.44 To track

compliance, motor carriers are required under most circumstances to equip commercial motor

vehicles with electronic logging devices (ELD).45 For those who fall within an exception to ELD

requirements, the driver must maintain a contemporaneous manual grid record46 which the driver

must keep for at least 7 days, and which the motor carrier must retain for at least 6 months.47 The

FMCSR sets forth with particularity how the logging of duty status records are to be completed

and maintained.48 

Like any other business, the accuracy of safety records sometimes does not match reality

and reconstructing driving time from I-Pass records, weight records, receiver and shipper

records, and from other sources is often necessary to obtain a true picture of hours-of-service

compliance. Most commercial vehicles are also equipped with “electronic control modules”

(ECMs) or “event data recorders” (EDRs), which can be downloaded after a collision, and which

can provide a wealth of operational data. But even in situations where compliance with hours of

service regulations can be shown, the issue of fatigue remains. The FMCSRs are the minimum

standards and companies are free to adopt more stringent standards.49 Operating at the maximum

allowable hours can lead to significant fatigue and the FMCSR specifically provides that “No

driver shall . . . and a motor carrier shall not require or permit a driver to operate . . . while the

driver's ability or alertness is so impaired, or so likely to become impaired, through fatigue,

illness, or any other cause, as to make it unsafe for him/her to begin or continue to operate the

commercial motor vehicle.”50 Conducting a post-accident investigation of hours-of-service
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compliance, routes assigned, distances travelled, phone records, and toll records sometimes

supports driver fatigue or distraction as being a significant factor in trucking accidents.51 

V. FAULTY EQUIPMENT AND MAINTEANNCE 

Safe equipment and regular maintenance are important cornerstones of the FMCSR.52

Motor carriers are required to have employees “knowledgeable” of and to “comply with”53 all

maintenance regulations, and to have in place procedures to “systematically inspect, repair, and

maintain” all commercial motor vehicles and equipment used in its operations.54 Carriers are

further prohibited from allowing the operation of vehicles in an unsafe condition, which includes

“a condition as to likely cause an accident or a breakdown of the vehicle.”55 Before driving a

vehicle56 and at the end of each day a driver must submit a report to the carrier as to any defect or

deficiency in the equipment, which the carrier must then correct before operation is allowed if

the defect would “likely” affect safe operation.57 Carriers must also have vehicles inspected

periodically58 and annually by qualified inspectors59, and must also keep records of compliance.60

It is not unusual for a post-accident review to find serious equipment and maintenance violations.

Whether such violations played a role in the accident is, of course, subject to a case-by-case

analysis. 

VI. QUALIFICATION RECORDS, CDLIS, ACCIDENT REGISTRY, AND THE

FMCSR’S ‘SAFER’ SYSTEM.  

The FMCSR sets the “minimum” qualifications for CMV operators and the “minimum”

duties of carriers with respect to the qualifications of their drivers.61 Carriers must keep a

comprehensive driver qualification file for each driver it employs62, must have potential drivers

complete an application which meets minimum informational standards,63 and must also conduct
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a pre-employment background check.64 The background check covers skills, licensure, medical

qualifications, and accident records.65 All motor carriers are required to respond to employment

inquiries and provide information to other carriers66, and as of January 6, 2023, must use the

Drug and Alcohol Clearinghouse to vet the driver’s drug and alcohol compliance records.67 As

part of this flow of information, carriers are granted wide immunity from suit for defamation and

invasion of privacy lawsuits.68

One of the major ways that the safety of drivers is scrutinized is the Commercial Drivers

License Information System (CDLIS), a nationwide database which enables state driver licensing

agencies (SDLAs) to ensure that CMV operators have only one driver license and record.69 The

State of Illinois has adopted the CDLIS into its Vehicle Code70 and Illinois reports all violations

by CDL operators to the CDLIS system.71 The FMCSA uses this information to judge driver

safety using a methodology, the Behavior Analysis Improvement Category (BASIC)72, which

BASIC system generates a safety score using roadside inspections, traffic infractions, crash data,

and other information.73 One of the hot button subjects in this area is known as masking.74 In

short, masking regulations prohibit CDL holders from the use of normal traffic deferral programs

which allow passenger car drivers to avoid convictions or points by attending a traffic school or

being granted court supervision.75 As part of keeping its federal highway funding, Illinois

requires all traffic court dispositions be reported to the CDLIS system, except parking offenses,

regardless of “the type of vehicle in which the violation occurred”.76 Post-collision comparison

of a driver’s CDLIS record against the actual traffic infractions often reveals that changes or

alternations to citations obscured violations which would otherwise would have disqualified the

driver.77 
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Trucking companies are also monitored through the FMCSA’s Safety and Fitness

Electronic Records (SAFER) System.78 The SAFER system offers company safety information

and ratings over the Internet79, and by compiling data about the safety of owners and operators,

including accident and safety inspection data, the Secretary is authorized to make fitness

determinations about drivers and companies.80 The SAFER system also allows shippers and other

industry participants to make safety judgments about fitness of the companies and carriers with

whom they do business. 

Because safety is the FMCSA’s duty and highest priority any attempt to use “common

ownership, common management, common control, or common familial relationship” to evade

or avoid these regulations is prohibited.81 The foregoing recognizes and directly addresses the

practice of companies and owner reconstituting after suspension or license revocation, known as

“reincarnated carriers”82, which practice Congress has specifically prohibited.83 Congress has

also required “common ownership” or familial “relationship” be disclosed on registration

applications84 and has provided for civil and criminal penalties for violators, including revocation

of operating authority.85 Thus, looking at the background of newly formed carriers is particularly

important to see whether it is an alter ego or “reincarnated” carrier. 

CONCLUSION

Commercial motor carrying is a regulated industrial endeavor and a good working 

knowledge of applicable industry regulations is important. It is equally important to remember 

that courts handle many types of cases and, as an advocate, the attorney must educate the judge 

on the applicable legal principles. The most important predicate is that the FMCSRs are safety 

regulations which have been adopted into state law by the General Assembly, and which set the 
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applicable standard of care demanded of carriers and commercial drivers. With this foundation in

place comprehensible litigation can be devised and executed. 
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